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Division 33: Office of the Information Commissioner, $2 000 000 — 

Mr A.P. O’Gorman, Chairman. 

Mr C.C. Porter, Attorney General. 

Mr S. Bluemmel, Information Commissioner. 

[Witness introduced.] 

The CHAIRMAN: The member for Mindarie. 

Mr J.R. QUIGLEY: I do not know, but I think that we have recurring problems with the resources of the 

agency because there has been quite a backlog over past years in dealing with matters. What is the turnaround 

time for matters that require external review or matters for which people seek external review? 

Mr C.C. PORTER: I will hand over to the Information Commissioner on that, but I will preface the answer. 

The Information Commissioner works in a difficult environment with a limited budget. His efforts, I must say, 

have been absolutely extraordinary in managing the workload and turnaround times. It has been one of the more 

impressive efforts that I have seen as a minister. The Information Commissioner will give the member some key 

performance indicators on that. 

Mr S. Bluemmel: At the moment, we have had some significant success in bringing down the age of complaints 

before us, but I concede that it still remains at what the community would expect to be unreasonable levels. I can 

give the member some very specific figures on the age of matters. Currently, the average age of matters awaiting 

my resolution is 187 days — 

Mr J.R. QUIGLEY: Is that the external review? 

Mr S. Bluemmel: That is correct, member. We are talking purely about my external review function whereby I 

undertake an independent merits review of an agency or minister’s freedom of information decision. 

Mr J.R. QUIGLEY: That is 187 days. 

Mr S. Bluemmel: The average age of the backlog is 187 days. That is down significantly from the all-time high 

of 261 days in January 2011. We have had great success over the past couple of years focusing on the older and 

more difficult matters that are before us. As the member can imagine and indeed as was in the press quite a bit 

recently, there are many large complex matters. The Apache matters, which have had a lot of press recently, are 

an example of that. In fact, my decision on one of those matters was appealed to the Supreme Court and for the 

first time in Western Australian legal history is now being appealed to the Court of Appeal. 

Mr J.R. QUIGLEY: Which matter was that? 

Mr S. Bluemmel: That is a matter of Apache Energy Ltd in which I ordered disclosure of a large number of 

documents. The Supreme Court upheld my decision, and that will now be heard by the Court of Appeal on, I 

think, 7 June.  

Mr A.J. WADDELL: Could we presume, though, that given there is a six-month backlog and certain 

information that people are trying to access may be time-critical that they might be falling out there? In the 

Information Commissioner’s view, through the minister, is the appropriation adequate for the ongoing demand, 

given that recently the Premier made a statement that there seems to be an increase in the number of freedom of 

information requests et cetera that are coming through? 

Mr C.C. PORTER: I will have Mr Bluemmel give the member an answer. Calling it a backlog is true at 

one level but false at another. The decisions of the agency are made and this is the timing that it takes for 

Mr Bluemmel to determine an appeal. I do not know, but it may be that the Information Commissioner knows, to 

hand, on how many instances the appeals are successful—that is, the original decision of the line agency is 

overturned. That might be interesting because I think that would at least provide some context to the damage 

being done by the time it takes to have the review. I suggest that it may be the case that if a great majority are 

being overturned, there is more difficulty associated with the time taken to undertake the review than otherwise. 

It may be that Mr Bluemmel has a comment about that.  

The Information Commissioner and I often talk about his budget. No doubt, if the member asks any department 

head the blunt question of whether their budget should be increased, they will say what they always say to me, 

which is ―Yes‖. Nevertheless, Mr Bluemmel has been able to show, maybe to his own detriment in the short 

term, that inside his budget he has been able to achieve very significant efficiencies and improvements in KPIs 

without extra resources, which is not to say that he might not like extra resources! Perhaps I will get some 

comment about the percentage of original decisions overturned and then comments about the budget. There have 

been some increases to the budget in Mr Bluemmel’s time.  
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Mr S. Bluemmel: I cannot give an actual figure for the percentage of decisions that have been overturned on 

appeal. The reason for that is that often by the time I make a final binding decision, what was in dispute has 

narrowed significantly. There might be a situation in which a person applied to a minister or a government 

agency for, say, 20 documents and the agency refused access to all 20, so the matter comes before me. One of 

my investigators or legal officers will then try to narrow the scope. During that negotiation it may be that he or 

she can convince the agency to disclose, say, 19 of the documents immediately and then the agency refuses to 

disclose the last document because it claims that a very important exemption claim is at stake. In a case like that, 

my final decision may well then be that that one document is exempt. Therefore, the decision may say that 

100 per cent of the documents remaining in dispute are exempt from disclosure. However, the real picture, of 

course, is that they received 95 per cent of the documents that were in dispute before they came to me. 

Therefore, it is not a simple statistic. We keep a lot of detailed statistics about performance, but unfortunately 

that is not a statistic that I can add in that regard. However, in terms of urgency, we do not simply operate on a 

next-cab-off-the-rank system for matters before me; we give great importance at the very start when a matter 

comes in. I personally look at every single matter that comes in, and I will look at issues to do with urgency—is 

this an individual, for example, whose life will be significantly disadvantaged if this matter is delayed? They, of 

course, get given priority. In other cases they might not be as time critical. Of course, everyone wants them 

resolved quickly, and quite rightly so, but we operate a form of triage system, if the member will. In terms of the 

overall resources, I do acknowledge that in last year’s budget my office, for the first time in a very, very long 

time—if not, ever—received a significant budget boost by our standards in the order of $300 000 a year; given 

our small budget, that is a significant increase. What that has allowed us to do is to retain two additional full-

time staff to resolve the backlog. 

[12.40 pm] 

Mr C.C. PORTER: I genuinely think freedom of information is critical, and that the job of Mr Bluemmel and 

his office is very, very important to government. In late 2008 to about July 2009 the number of received FOI 

complaints increased, along with the number of FOI applications. Of course, there was a change of government, 

a busyness and a high level of elevated activity, but they all had to be dealt with and those are now being worked 

out of the system. Looking at the data, which is represented graphically for my purposes, the number of 

complaints on hand and the average age of complaints are both tracking in the right direction. It would be a little 

bit tempting—although I do not know whether it would be in the best interests of the wider budget or the 

commissioner’s office—that whenever there was a spike, as there is from time to time, in the number of 

applications and thereby complaints, to say that the commission needs to hurry up and government needs to 

increase the budget. That builds in an expectation that the budget will always be that way. I think it is better to 

look at these things over a longer term and at a linear progression of how many applications and complaints are 

being received and deal with it that way. I am satisfied that the budget is sufficient at the moment, but it may be 

that as we grow our population and the government interface with human beings in the state grows, we will find 

a long-term, more embedded increase, and Mr Bluemmel will be coming back again in maybe not-too-distant 

budgets.  

Mr J.R. QUIGLEY: Attorney General, when I was asking about the age of matters, the commissioner said 

187 days, which would be longer than the community would expect or desire. Does the commission have an 

optimum time? Everyone would like it tomorrow, but does the commission itself have an optimum time? In 

other words, how many days does the commission think would be acceptable? 

Mr C.C. PORTER: I will hand over to the commissioner in a moment, but it is interesting to look at the average 

age of complaints on hand. It has varied wildly over the last decade or so. If we go back to October 2006, the 

average age of complaints on hand was nearly 250 days. The 250 mark was exceeded—although just—

in December 2010-January 2011. It dipped down to a very low point in January 2009, and then it increased very 

rapidly. I am happy to provide this graph either out of session or here, but it varies wildly. I do not know whether 

there is a specific key performance indicator for the average age of complaints. The legislation says that the 

commissioner has to make a decision about a complaint in 30 days, unless it is impractical to do so. The member 

might think that that indicates that the legislative intent was that most of them would happen within 30 days, but 

I have to say that that has never really been achieved. 

Mr J.R. QUIGLEY: Not even from day one; the commissioner could not do an investigation and write a 

decision. But, leaving aside — 

Mr C.C. PORTER: It is an important point, and one that has not been raised with me before. But if it is not one 

of the KPIs, even though the average age of complaints varies wildly over time it seems to me sensible that it is 

something that could enter into the budget papers next year as a standard KPI. 

Mr J.R. QUIGLEY: Leaving aside that unrealistic legislative expectation—how could a matter be investigated, 

people liaised with, and a decision be written all within 30 days?—which we accept is unrealistic, the 
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commissioner travels Australia, and probably internationally as well, so what would he regard as a reasonable 

time? Clearly, the commission itself recognises that the public thinks that over six months is a bit long; what 

does the commissioner think?  

Mr C.C. PORTER: I am very happy to hand over to the commissioner to give the member his views on that. I 

would just comment that what is a reasonable period of time is obviously going to be a very difficult question to 

determine, and it will vary between individuals. For instance, in the District Court our time to trial, which is very 

good by interstate comparison, is 28 weeks, and that is the time for an individual to have a criminal charge dealt 

with at trial. The member might think that that is one of the most important things to have timeliness on in terms 

of our civil democratic system. By equal measure, quickly getting information that a member of the public wants 

also has a very high value on it, but I can say that I would be very surprised if any jurisdiction reached that 

30 days in the legislation. Mr Bluemmel might have views as to what is ideal. 

Mr S. Bluemmel: Firstly on that last issue in terms of comparison, I do speak with my counterparts in other, 

primarily, Australian, and of course New Zealand, jurisdictions very frequently; we have a very good network. I 

cannot give the member hard figures on this, but certainly anecdotally—this is something that comes up for 

discussion at all our meetings—Western Australia, even with this backlog, does very well. We are certainly one 

of the quicker resolution areas. I think the 30 days, as was said before, has never been achieved, even on day one 

of the act. I think perhaps part of the reason 30 days was put in there was that Western Australia in 1992, when 

the act was passed, actually passed one of the strongest FOI regimes in Australia at the time, not necessarily in 

terms of what is and is not exempt, but in terms of the enforcement and review mechanism. We were one of the 

first, if not the first, jurisdictions to have an independent Information Commissioner with legally determinative 

powers, whereas a lot of the other jurisdictions had to rely on an Ombudsman to make recommendations about 

reasonableness and so on, which is quite a different animal from being the last merits review body. That is what I 

am. The merits of my decision cannot be reviewed again; only the Supreme Court can overturn my decision on a 

point of law. That puts quite a burden on us to make sure that we get it right, because if we get it wrong on the 

facts, an injustice has been made that cannot be undone.  

In terms of that graph to which the Attorney was referring, one of the steps I took after I took on the role was that 

I published all the performance data on my website; I started that when things were looking pretty grim. Any 

member of the public can actually see that, and that gets updated monthly. Also, in terms of performance 

indicators, one of the performance indicators on which I report annually, which is on page 380 of budget paper 

No 2, is participant satisfaction with the external review process. 

Mr J.R. QUIGLEY: That is fairly high. 

Mr S. Bluemmel: It is very high. We take great pride in that, and it has remained very high, even in the face of 

these delays.  

Another point I think puts it into perspective is that at the end of every external review matter we finalise, 

whether we finalise it by negotiation or by decision—the balance is about fifty–fifty—we send a questionnaire to 

all parties involved: the agency; the applicant who wanted the information; and, when there is one, the third 

party whose information appeared in the documents and who made submissions. They all receive those and we 

have a fairly high return rate. In spite of all that, our estimated actual for this year is that 75 per cent of those 

applicants were satisfied with the process, and of course that includes timeliness. Given that, often, after our final 

decision one party does not get what they want, which is half the parties effectively, we take great pride in what 

we have been able to achieve there. We get comments back on those forms such as: ―It was so good that we 

knew we got a fair hearing even though we didn’t get everything we wanted. We got a thorough listening to and 

we got a fair decision.‖ We take enormous pride in that. 

Mr J.R. QUIGLEY: I am sorry, I thought, Attorney, the adviser said, ―Before I go to the KPI‖. He never 

actually got to a KPI; the Attorney General said he would think about putting a KPI in the next budget. Has the 

Attorney General got a thought as to what, in a KPI, might be the target time?  

[12.50 pm] 

Mr C.C. PORTER: I would probably discuss that with the commissioner. I think there is some merit to 

explicitly having in the budget as a line item the desirable benchmark, because the benchmark in the act is there 

legislatively but practically it is meaningless. Therefore, I think benchmark is appropriate. Let me put it this way: 

I hope it would be better than 187 days. I tend to look at the long-run mean average over the ten-year period for 

which we have been keeping statistics and work out what that is. We might find that is around the 60 or 70 or 

80-day mark. 

Mr J.R. QUIGLEY: Just on that point. When looking to the gallery for a bit of indication on how many weeks 

for a district court trial, a lot of people applying for freedom of information documents are of course doing so in 
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anticipation of a trial; a lot of people do that. I suggest that it would need to be something shorter than it 

ordinarily takes to go to trial. 

Mr C.C. PORTER: I do not want to be unduly punished for our excellent record on time to trial, but point 

taken. There is any number of reasons people apply for freedom of information documents and one of them 

might be to assist them in a trial. But of course there are also mechanisms — 

Mr J.R. QUIGLEY: I do a few of those in my electoral office for people going to trial. 

Mr C.C. PORTER: There are also mechanisms in the Civil Procedure Act that allow a person to do that inside 

the confines of the trial process itself, but, point taken. There are any number of reasons people ask the 

government and its agencies for information, and usually they do not want information slowly. But of course, 

here, generally speaking, we are dealing with those instances in which the person has not got all or critical parts 

of the information and has complained. What is important for timeliness in the first instance is how the agencies 

and organs of government are dealing with the applications themselves. If a person seeks information from the 

Department of the Attorney General or any other organisation, how quickly is that turnaround occurring? That 

may be something the commissioner wants to make some comment on, as well as the performance of the 

agencies that are tasked at first instance with giving up the information or at least making a decision to do that. 

Mr S. Bluemmel: On that issue, it is also important to bear in mind that less than one per cent of all FOI 

decisions made across the sector actually come to me. Therefore, the issue of speedy resolution at the agency 

level will pay much higher dividends, because that will apply to 99 per cent of the matters. I am pleased to say 

that all of these statistics, of course, are in my annual report from last year and will be in again this year, but in 

the vast majority of cases, very close to 60 per cent from memory, applicants get everything that they want at 

first instance. It is only in about three per cent of cases that applicants do not get anything. Everything in 

between is where they get something with certain material claimed to be exempt.  

As part of my advice and awareness function I have been trying to work with agencies, particularly outside the 

metropolitan area, which have their own challenges, to give them the tools to enable them to do their job better 

and faster, because that will pay dividends, as I said, in more than 99 per cent of cases. To give an idea about the 

size of what we are talking about, last year across the sector 15 716 FOI matters were dealt with and of those, 

just over 100 came to me. That is up from 1994, when the figure was just over 2 000, and the trend shows 

absolutely no signs of slowing. The other issue about a KPI is that we have actually started keeping statistics 

internally for some years now about things like total time taken until the matter is resolved and we use those 

internally to try to continuously improve our performance. As the Attorney said, if there were a legislative KPI 

or a KPI put into the annual reporting and budgeting framework, that is something into which I would hope to 

have some input.  

If I may, I will make two points on that. One is that, rather than looking at, say, an average time for resolution, I 

think perhaps a more meaningful measure would be the proportion of matters before me that are resolved within 

a certain time, say the proportion of matters before me resolved within 90 days of receipt, because that allows for 

those outliers, those Apache matters where we are talking QCs at 12 paces and those sorts of things and where 

there are mountains of submissions and we operate in a very difficult, complex, quasi-judicial environment. If 

we said that we should aim for 75 per cent of matters being resolved within 90 days, I think something along 

those lines would be worth exploring.  

The other issue is that it is very difficult to have control over what comes in. Just in 2008–09, the matters coming 

in increased by 80 per cent from the historical average. I think it would be hard to say that with a small number 

of matters, roughly 100 on average a year going to 180 in one year, that that will not blow out, and that was the 

difficulty we are facing and we are still experiencing the tail or the ramifications of that. Therefore, that makes it 

quite difficult to control. If there is a massive case load, in which we have thousands of matters a year and they 

increased by 80 per cent, we can absorb and tweak all those sorts of things, but in an agency with 6.5 or seven 

people devoted to resolving these matters, if we suddenly get 180 matters instead of the 100 we are geared up 

for, there will be pain. 

The appropriation was recommended. 

 


